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KCC Class Action Services partners with counsel to deliver high-quality, cost-effective notice and 
settlement administration services. Recognized as Best Claims Administrator by The Recorder, The 
National Law Journal, and The New York Law Journal, KCC has earned the trust and confidence of 
our clients with our track record as a highly responsive partner.

As part of our commitment to practitioners, KCC provides this resource on decisions related to class 
action litigation in state and federal court. 

In addition to industry resources, KCC offers interactive CLE-accredited courses geared toward class 
action settlement administration and legal notification, some of which carry Professional  
Responsibility CLE credit. Go to www.kccllc.com/class-action/insights/continuing-education to learn 
more about our courses and schedule a CLE for your law firm or industry event.
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CONSUMER

Dating Service

Rodriguez v. It’s Just Lunch International, No. 07-cv-9227, 2018 WL 3733944 (S.D.N.Y. Aug. 6, 2018) 
(Stein, J.)
Plaintiffs brought suit against a dating service, alleging fraud by misrepresentation and unjust enrichment. After 
certification of nationwide and New York classes, Plaintiffs sought preliminary approval of a class action  
settlement. After the settlement was denied final approval on grounds of substantive unfairness (one of the 
awards of the settlement was further services from the defendant), Defendants sought to decertify on grounds 
of a failure of predominance.

The Court denied the motion to decertify, finding the class definition could be amended to resolve the issue. 
Reasoning in support of its decision, the Court looked at predominance with respect to the nationwide class 
first. While Defendants argued that the damages model used was only applicable under the “out-of-pocket” rule 
in some states, which did not satisfy other states’ rule on “benefit of the bargain.” The Court found this as well, 
and also found the “partial refund” approach was not used at all in the model, such that it was not applicable in 
either set of states. As such, the Court limited the national class only to “out-of-pocket” states.

The Court then considered Defendants’ argument that the class claims differed by dates due to the change in 
their business practices, and thus that the class should be decertified because its duration was open-ended. 
The Court disagreed, finding that limiting the duration to the date of filing for certification was sufficient to 
resolve the issue in question.

Turning then to the New York class, the Court found the applicable damages model to be sufficient even with 
Plaintiffs seeking treble damages, both because the statute allowed it and also because the Court would not 
revisit attacks on the merits of the case that it had previously rejected

Slackfill

White v. Just Born, Inc., No. 17-cv-04025, 2018 WL 3748405 (W.D. Mo. Aug. 7, 2018) (Laughrey, J.) 
Plaintiff brought suit against candy manufacturer, alleging misrepresentation in the amount of candy contained 
within the size of box used, and sought to certify a Missouri class and two other classes.

The Court denied the motion, reasoning first that Plaintiff was not eligible to represent a class of one multi-state 
(not including Missouri) claim due to a lack of residency in the class jurisdiction. The Court then turned to the 
Rule 23 analysis, finding defects in predominance. For the Missouri class, the Court identified causation as 
a critical element of the claim asserted, and found that individual inquiries would likely predominate, both in 
acquiring data on third parties involved in the purchases of the product, as well as whether purchasers were 
aware of the practice used when they purchased it. In terms of the unjust enrichment class, the Court found 
that the same consumer knowledge issue was at stake and likely to predominate.

The Court then turned to Rule 23(b)(2), finding that the proposed class, having been insufficiently cohesive 
to satisfy predominance, also therefore could not meet the cohesiveness requirements here. The Court also 
found that the claim primarily sought monetary damages rather than declaratory or injunctive relief, and such 
monetary relief could only be incidental to satisfy class certification under Rule 23(b)(2).
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Unfair Trade Practices

Flynn v. DIRECTV, LLC, No. 15-cv-01053, 2018 WL 3970913 (D. Conn. Aug. 20, 2018) (Meyer, J.)
Plaintiff landlords brought case against Defendants, alleging satellite TV equipment was installed without 
consent, constituting trespass and violation of unfair trade practices law. The Court had already dismissed the 
class action on the trespass claim, and Plaintiffs moved for certification on the other claim.
The Court denied the motion, reasoning in support of its decision that standing was satisfied in that the class 
included only landlords who did not give written consent, and that Connecticut allows for oral and silent  
consent by law. As such, the Court found the class could potentially include members who had not suffered an 
injury-in-fact.

In terms of predominance, the Court found a variety of other issues with individualized proof on  
(1) ascertainable loss; (2) steps taken by Defendants in obtaining consent; (3) restrictions of individual lease 
agreements; and (4) damages from property to property, such that individualized inquiries would likely  
predominate.

EMPLOYMENT

Fair Labor Standards Act

Kuzich v. Homestreet Bank, No. 17-cv-02902, 2018 WL 3872191 (D. Ariz. Aug. 15, 2018)
Plaintiff brought suit for violation of the Fair Labor Standards Act (“FLSA”) against their bank employers,  
alleging unpaid work and violation of overtime laws. Plaintiff moved for conditional FLSA certification.

The Court granted the motion in part and denied it in part, reasoning in support of its decision that the class 
members were similarly situated in that the class included victims of a single policy or plan under the overtime 
claim, which was sufficient. The Court also found however that the claims concerning incentive pay and rates 
were not appropriate for class treatment because no factual or legal nexus had been shown. The Court also 
found the proposed class definition overbroad, reasoning that outside divisions had not been shown to be 
similarly situated to the Plaintiff’s division, and the Court narrowed the class definition accordingly. For notice, 
the Court thus held that various edits should be made, including to clarify the job titles at issue, to avoid chilling 
opt-in participation by reference to such opt-in potentially prompting discovery and deposition requests, and to 
alert potential class members that if the lawsuit is unsuccessful, they may be required to pay certain attorneys’ 
costs.

NOTICE

In Re Domestic Airline Travel Antitrust Litigation, No. 15-cv-1404, 2018 WL 4007654 (D.D.C. Aug. 22, 2018) 
(Kollar-Kotelly, J.)
Plaintiffs brought suit against airline companies alleging price fixing on ticket prices. Plaintiffs brought two  
almost verbatim motions for approval of notice, for settlements with two of the airlines. 

The Court granted the motions, including that of an indirect purchaser class of primary interest here.  
Reasoning in support of its decision, the Court analyzed the notice approaches, which intended to use direct 
email and a variety of backup procedures, and found these constituted the best notice practicable. Noting that 
the cost of direct mail notice would account for a disproportionate amount of the settlement funds available at 
the time of the motion, the Court considered Defendants’ contention that cost of notice was not sufficient to 
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excuse a litigant from conducting full individual notice to all class members. The Court rejected Defendants’ 
position, distinguishing the bedrock principle enunciated in Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974) 
from the situation here, where email would be used in conjunction with media placements, the data available 
was not definitively comprised of purchasers (i.e. class members), and the class size and potential cost were 
significantly higher than in Eisen.
 
Ultimately, the Court reasoned that in weighing the best notice reasonably practicable, it “must examine the 
available information and possible methods of identification before deciding what amounts to reasonable  
efforts under the circumstances.” The Court further reasoned that it “must balance between protecting class 
members and making Rule 23 workable, with consideration of the circumstances, size of the class, and cost 
of providing notice compared to the total settlement fund.” The Court solicited information concerning common 
methods of booking flight reservations and costs of issuing email notice, as well as other factors, from the  
parties for purposes of making its ruling. 

PRISONERS

Telephone Rates

James v. Global Tel*Link Corp., No. 13-cv-4989, 2018 WL 3727371 (D.N.J. Aug. 6, 2018) (Martini, J.)
Plaintiff inmates brought suit against inmate calling service provider, alleging state law fraud and federal  
constitutional claims in overcharging via high rates and hidden fees. Plaintiffs moved for class certification.

The Court granted the motion, reasoning in support of its decision that numerosity was satisfied on grounds 
that thousands of inmates was sufficient. In terms of commonality, the Court found that the claims alleged  
revolved around Defendants’ commercial practices causing economic damages to all users, and to Defendants’ 
status as a state actor in doing so, thereby involving common questions and common proof. For  
typicality, the Court found Plaintiff was an inmate subject to using the service, and that the class shared  
similarity in legal theories. For adequacy, the Court found counsel was qualified, and that Defendant’s  
argument against Plaintiffs as adequate representatives lacked merit.

In terms of Rule 23(b)(3) predominance, the Court first looked at choice of law issues, finding that every class 
member was tied to New Jersey as having been an inmate who made a phone call using Defendant’s service 
at one time, or received a call through that system from outside the state. The Court then looked at the  
application of the statute to the specific facts alleged, and found that whether Defendants acted with  
“unconscionability” could be demonstrated with common evidence, as well as whether Defendants were “state 
actors” during the class period. Defendants also argued that the claims were not ripe, pending a full  
exhaustion of administrative remedies, but the Court found this would be futile and without an administrative 
process to adjudicate the issues involved. For damages, the Court found Plaintiffs’ expert had demonstrated a 
sufficient model of calculation under the theory of liability.

Looking next at ascertainability, the Court first found that the class definition was properly defined by objective 
criteria, except for the lack of an end to the class period, after which Defendants had lowered the fees; as such 
the Court limited the class to the expiration of contracts in 2016. The Court then looked at administrative  
feasibility and found Plaintiff had met the standard of showing class members “can be identified” by  
Defendants’ call records and transaction data, supplemented by affidavits as needed. The Court also looked 
at whether a parallel litigation in Arkansas over interstate interests and fees as “unreasonable” might affect the 
case, but found those claims differed sufficiently as to not be an obstacle to certify the class on these counts.
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Food

Ackerman v. Washington, No. 13-cv-14137, 2018 WL 3980876 (E.D. Mich. Aug. 21, 2018) (Parker, J.)
Plaintiffs, Jewish inmates, brought case against state corrections department officer, alleging violations of the 
First Amendment and the Religious Land Use and Institutionalized Persons Act (“RLUIPA”), in failing to provide 
properly kosher meals for inmates with kosher diets. Plaintiffs moved for certification.

The Court granted the motion. Reasoning in support of its decision, the Court found numerosity satisfied by  
virtue of there being 193 class members, and typicality and commonality sufficient because each class  
member shared the same claim. As Plaintiffs sought primarily injunctive relief, the Court found Rule 23(b)(2)  
satisfied, and certified the class.

SETTLEMENT ISSUES

Notice in Securities Cases

Schwartz v. Opus Bank, No. 16-cv-07991, 2018 WL 3807942 (C.D. Cal. Aug. 7, 2018) (Birotte, J.)
Plaintiffs brought suit for violation of the securities laws, alleging misrepresentation in investment strategy. 
Upon moving for final approval of a class action settlement, one of Defendants’ officers objected to the  
exclusion of company officers from the settlement.

The Court denied the motion without prejudice and struck the motion for fees. Reasoning in support of its 
decision, the Court first looked at Objector’s argument regarding the class definition’s exclusion of company 
officers. Plaintiffs argued that this did not affect fairness of the settlement, that the objector should submit a 
claim form, and that the exclusions were fair and common in many cited cases. The Court agreed on fairness, 
but found that the content of the notice was insufficient to inform shareholders about the exclusion. The Court 
noted the Objector, a high ranking employee at the company, was a prime example, and noted that he may in 
fact not be covered by the exclusion of officers included in the notice. The Court also found the deadline for 
filing had already passed. As a result, the Court required Plaintiff to issue supplemental notice clarifying the 
use of the term “officer” (many employees at the company may have the word “officer” in their title, but not 
be intended to be excluded from the class) and granted extra time to file, and denied the motion for approval 
pending these matters.
 
Objector Fees

In re: Petrobras Securities Litigation, No. 14-cv-9662, 2018 WL 3866716 (S.D.N.Y. Aug. 14, 2018) (Rakoff, J.)
After settlement had been reached and made final, an Objector filed a motion for $199,000 in additional fees 
for his counsel, the Center for Class Action Fairness (“CCAF”). 

The Court granted the motion for fees, but granted a lower amount of $11,700. Reasoning in support of its  
decision, the Court considered whether the Objector had contributed significantly to the class recovery, and 
found a reduction of $46 million in class counsel fees had been due to Objector’s intervening. However, the 
Court found that this was a small percentage of what Objector had raised in the case, and the remainder of  
arguments offered did not benefit the class, amounting to general and restated arguments already advanced. 
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TELEPHONE CONSUMER PROTECTION ACT

Faxes

Fauley v. Heska Corp., No. 15-cv-2171, 2018 WL 4052161 (N.D. Ill. Aug. 24, 2018) (Alonso, J.)
Plaintiff brought suit for violation of the Telephone Consumer Protection Act against Defendants, alleging the 
receipt of unsolicited faxes without opt-out language. Plaintiff moved for certification.

The Court granted the motion, reasoning in support of its decision that the class was ascertainable as it was 
defined by objective criteria and not a fail-safe class. The Court also found numerosity satisfied on grounds of 
there being 21,000 members. In terms of commonality, the Court found a variety of common questions, and for 
typicality, the Court found that Defendants had acted consistently towards the class as a whole, such that all 
claims were based on the same legal theory, and that Plaintiff’s claims were typical.

In terms of adequacy, Defendants argued that Plaintiff was a serial litigant, but the Court found this did not  
matter for purposes of adequacy. Defendants also argued Plaintiff lacked standing, but the Court found the 
statutory violation alleged was sufficient to show a concrete injury-in-fact. 

In terms of predominance, while Defendants argued a number of consent issues would lead to individualized 
inquiries, the Court found that evidence submitted on this issue was time-barred, and that it did not definitively 
show that prior express consent was obtained. As such, the Court found common issues would predominate. 
For superiority, the Court found this met by efficiency in collectivizing the class members’ suits.

With experience administering over 6,500 settlements, KCC’s team knows first-hand the intricacies 
of class action settlement administration. At the onset of each engagement, we develop a plan to 
efficiently and cost-effectively implement the terms of the settlement. Our domestic infrastructure, the 
largest in the industry, includes a 900-seat call center and document production capabilities that handle 
hundreds of millions of documents annually. In addition, last year, our disbursement services team 
distributed over half a trillion dollars.
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